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fees and expenses, including the cost of
any study, analysis, engineering re-
port, test, project or similar matter,
for which an award is sought.

(b) The documentation shall include
an affidavit from any attorney, agent,
or expert witness representing or ap-
pearing in behalf of the party, stating
the actual time expended and the rate
at which fees and other expenses were
computed and describing the specific
services performed.

(1) The affidavit shall state the serv-
ices performed. In order to establish
the hourly rate, the affidavit shall
state the hourly rate which is billed
and paid by the majority of clients dur-
ing the relevant time periods.

(2) If no hourly rate is paid by the
majority of clients because, for in-
stance, the attorney or agent rep-
resents most clients on a contingency
basis, the attorney or agent shall pro-
vide information about two attorneys
or agents with similar experience, who
perform similar work, stating their
hourly rate.

(c) The documentation shall also in-
clude a description of any expenses for
which reimbursement is sought and a
statement of the amounts paid and
payable by the applicant or by any
other person or entity for the services
provided.

(d) The administrative law judge may
require the applicant to provide vouch-
ers, receipts, or other substantiation
for any expenses claimed.

(e) The administrative law judge
may, within his or her discretion,
make a determination as to whether a
study, conducted by the applicant, was
necessary to the preparation of the ap-
plicant’s case.

Subpart C—Procedures for
Considering Applications

§6.23 Filing and service of documents.

Any application for an award or
other pleading or document related to
an application shall be filed and served
on all parties to the proceeding in the
same manner as other pleadings in the
proceeding.

§6.25 Answer to application.

(a) Within 30 calendar days after
service of an application, the agency
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§6.31

counsel may file an answer to the ap-
plication. Unless the agency counsel
requests an extension of time for filing
or files a statement of intent to nego-
tiate under paragraph (b) of this sec-
tion, failure to file an answer within
the 30-day period may be treated as a
consent to the award request.

(b) If agency counsel and applicant
believe that they can reach a settle-
ment concerning the award, the agency
counsel may file a statement of intent
to negotiate. The filing of such a state-
ment shall extend the time for filing an
answer an additional 30 days.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of the Department’s position. If
the answer is based on any alleged
facts not already in the record of the
proceeding, the Department shall in-
clude with the answer either sup-
porting affidavits or a request for fur-
ther proceedings under §6.3.
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§6.27 Comments by other parties.

Any party to a proceeding, other
than the applicant and the Department
may file comments on an application
within 30 days after it is served or on
an answer within 15 days after it is
served. A commenting party may not
participate further in proceedings on
the application.

§6.29 Settlement.

The applicant and agency counsel
may agree on a proposed settlement of
the award before final action on the ap-
plication, either in connection with a
settlement of the underlying pro-
ceeding, or after the underlying pro-
ceeding has been concluded, in accord-
ance with the agency’s standard settle-
ment procedure. If a prevailing party
and the agency counsel agree on a pro-
posed settlement of an award before an
application has been filed the applica-
tion shall be filed with the proposed
settlement.

§6.31 Further proceedings.

(a) Ordinarily, the determination of
an award will be made on the basis of
the written record. However, on re-
quest of either the applicant or agency



